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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 29th day of April, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11100
V.

FRANK WAYNE SUE

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Both the respondent and the Adm ni strator have appeal ed from
the oral initial decision of Adm nistrative Law Judge Patrick G
Geraghty, issued on Decenber 12, 1990, follow ng an evidentiary
hearing.' The |aw judge, nodifying an order of the Adm nistrator
seeking to revoke respondent's commercial pilot and nedi cal

certificates, ordered the commercial pilot certificate suspended

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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for 11 nonths. W grant the Adm nistrator's appeal and deny that
of respondent.
The Adm nistrator's order of revocation charged respondent
with violations of 14 CF. R 61.3(a) and (c), 67.20(a)(1),
91.27(a)(2), 91.79(c), and 91.9.2 Al but the 8§ 67.20(a)(1)

2§ 61.3(a) and (c) read:

(a) Pilot certificate. No person may act as pilot in
command or in any other capacity as a required pilot flight
crewrenber of a civil aircraft of United States registry unless
he has in his personal possession a current pilot certificate
issued to himunder this part.
* * *

* *

(c) Medical certificate. Except for free balloon pilots
piloting balloons and glider pilots piloting gliders, no person
may act as pilot in conmmand or in any other capacity as a
required pilot flight crewrenber of an aircraft under a
certificate issued to himunder this part, unless he has in his
personal possession an appropriate current nedical certificate
i ssued under part 67 of this chapter.

8§ 67.20(a) (1) provides:
(a) No person may nake or cause to be made- -

(1) Any fraudulent or intentionally fal se statenent on any
application for a nmedical certificate under this part[.]

8§ 91.27(a)(2) (now 91.203(a)(2)) requires:

(a) Except as provided in 8 91.715, no person nay operate a
civil aircraft unless it has within it the foll ow ng:

(2) An effective U S. registration certificate issued to
its owner or, for operation wthin the United States, the second
duplicate copy (pink) of the Aircraft Registration Application as
provided for in 8 47.31(b), or a registration certificate issued
under the laws of a foreign country.

8 91.79(c), Mninmum safe altitudes; General. (now 91.119(c))
read:

Except when necessary for takeoff or |anding, no person nmay
operate an aircraft below the follow ng altitudes:

(c) Over other than congested areas. An altitude of 500
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al l egation stenmmed from events on Septenber 4, 1989, when
respondent was pilot in command of a Republic Sea Bee on flights
inthe vicinity of Lake Ooville, CA. The Adm nistrator alleged
and the | aw judge found that, not only did respondent operate the
aircraft without his pilot and medical certificates and aircraft
registration (findings respondent does not contest on appeal), he
flew the aircraft under and too close to a bridge, violating
88 91.79(c) and 91.9. The Adnministrator also alleged, and the
| aw j udge found, that respondent violated 8§ 67.20(a)(1) in
failing to report on his 1987-1989 nedi cal applications various
driving-whil e-intoxicated convictions.

Respondent argues nunerous errors in the |aw judge's finding
of intentional falsification under 8 67.20. W agree with
respondent that a finding of violation requires actual know edge
of the false statenent, and that it is not enough that a
respondent shoul d have known that an entry was fal se. W
di sagree, however, with respondent's argunent that the | aw judge
here applied that wong standard. Although his ultimate
concl usi on coul d have been nore precise and his anal ysis can be
read to msstate the | aw by suggesting that intent could be shown
by what a respondent should have known, it is clear that the | aw
(..continued)

feet above the surface, except over open water or sparsely

popul ated areas. |In those cases, the aircraft may not be

operated cl oser than 500 feet to any person, vessel,

vehicle, or structure.

§ 91.9 (now 91.13(a)) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.
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judge did not base his decision on any m staken view of the
requi red proof for an intentional falsification, for he
unequi vocal |y found that respondent's fal se answer was know ngly
entered. See Tr. at 185, lines 5-7 ("was it nmade know ngly .
wi th know edge of its falsity") and lines 18-21 ("I think he did
know . . . that what they were asking on the form he should have
said yes to."). Therefore, we do not agree with the
Adm ni strator's apparent concession that the case should be
remanded for clarification on this point.?

We also affirmthe | aw judge's finding that the
Adm ni strator nmet his burden of proof on the falsification
charge, and thereby reject respondent's contention that there was
no evi dence that respondent had actual know edge that his
statenments were false. Respondent testified that he had read the
form Tr. at 147. |In fact, in response to the |aw judge's
guestioning, respondent acknow edged that he had | ooked at the
formto see the questions that were being asked, that he had read
the question asking for traffic conviction information, and that
he "just didn't feel it was pertinent." Tr. at 159-160. Wth
this testinony, the |aw judge had sufficient evidence to uphold
this count of the conplaint.

Respondent al so argues, in connection with the §8 67.20

SArguably, the |aw judge was not suggesting that it would be
enough that the respondent should have known that his answer was
fal se but, rather, was expressing his view that the respondent
shoul d have understood, given his "background and experience,"
that a truthful answer required an affirmative response on the
appl i cation.
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finding, that the nmedical application is too vague to support a
finding of intentional falsification and that the questions
regarding traffic or other convictions exceed the Admnnistrator's
legitimate interest. 1In support, respondent clains that the FAA
has admtted the formto be vague and notes that a U S. District

Court has so held (United States v. Manapat, Case No. 88-325-Cr-

T-13(A) (U.S.D.C. Mddle District of Florida, Tanpa D vision,
Decenber 12, 1988)).

We have al ready dism ssed the Adm nistrator's notion
predi cated on Manapat, for expedited review. NISB Order EA-3430
(1991). In that order, we addressed in detail the subsequent

deci sion on review by the Court of Appeals in United States v.

Manapat, 928 F.2d 1097 (11th Gr. 1991). W there determ ned

t hat Manapat is not controlling and does not require a finding
that the nedical application was vague.* W al so specifically
found that, despite their placenent under the headi ng "Medica

Hi story," the two questions about traffic and other convictions
are not confusing to a person of ordinary intelligence. W
especially noted that the key questions determ native of whether
an application was vague as applied -- respondent's know edge
and intent -- would be determ ned by the | aw judge after hearing.

Moreover, it is not our role to second-guess the FAA' s

‘Similarly, an internal meno witten by an FAA enpl oyee not
clearly authorized to speak on the matter on behalf of the
Adm ni strator al so does not conpel a conclusion in respondent's
favor. Furthernore, it is unclear how the nmeno got into the
record in Manapat, this meno is not in evidence in this case, and
it does not appear that the FAA has adopted its di scussion either
here or in Manapat.
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policy choices in the questions asked in the nedical application.

Adm nistrator v. BEwing, 1 NISB 1192, 1194 (1971). It is also a

general rule of admnistrative |aw that agency rule changes w |
not be taken as adm ssions against interest (or taken as evidence
that the prior rule was unlawful in any respect), as doing so
woul d create an undesirabl e deterrent against beneficial rule
changes.

Respondent al so argues that the remai ni ng charges were not
supported with substantial evidence. These issues are not
di spositive because, as discussed below, the intentional
falsification violation, standing al one, supports revocation of
respondent's commercial pilot and nedical certificates.
Nevert hel ess, we respond that, in the main, respondent's
objections to the initial decision challenge the | aw judge's
credibility findings, yet respondent does not denonstrate that
those findings are reversible as arbitrary or capricious.?

We also agree with the I aw judge's analysis of the dangers
of flying below the bridge. That no accident occurred is not the

test of whether 91.9 was violated. Roach v. National Transp.

Safety Bd., 804 F.2d 1147, 1157 (10th Cr. 1986), cert. den'd,

486 U.S. 1006 (1988).°

°And, al though respondent clains that his actions were
necessary for |andi ng because the alternative routes available to
hi m were nore hazardous, he offers no reason why the |aw judge's
resolution of the conflicting evidence on this point nust be
reversed

®Respondent suggests that the initial decision is illogical
because, had he "step-taxied" across the water, he would not have
violated any rules. Respondent does not explain the basis for or
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The Adm nistrator's appeal seeks review of the |aw judge's
failure to revoke respondent's commercial pilot certificate and
failure to take any action agai nst respondent’'s nedical
certificate. W agree with the Administrator's review of
precedent. In the circunstances, revocation of both the

operating and nedical certificate is available. Admnistrator v.

Barron, 5 NTSB 256 (1985). It was error for the law judge to
amend the sanction absent clear and conpelling evidence.

Adm ni strator v. Mizquiz, 2 NISB 1474 (1975). Such evidence was

not identified by the law judge.’ Not only is the sanction here
in accord with precedent, no mtigating circunstances peculiar to
respondent were found by the | aw judge or are apparent to us.
ACCORDI NGY, IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's appeal is granted; and

(..continued) _
of fer case support for this statenent and we see neither.

'Respondent argues, in reply, that the Board has exercised
di scretion in the past and not affirned revocation in every case
of intentional falsification. Respondent, however, offers no
exanpl es of such cases, nor does he show simlarity of
circunstances with any such prior cases.

Respondent | ater acknow edges that revocation is avail able
where lack of qualification is alleged, and suggests that proof
of an intent to defraud is necessary to prove | ack of
qualification. Precedent does not support this contention. See,
e.g., Admnistrator v. Rea, NISB Order EA-3467 (1991)
(tntentional falsification of application is a serious offense
which in virtually all cases the Adm nistrator inposes and the
board affirnms revocation, citing Admnistrator v. Cassis, 4 NISB
555 (1982), reconsideration denied, 4 NISB 562 (1983), aff'd
Cassis v. Helnms, Adnr., FAA, et al, 737 F.2d 545 (6th G
1984)).
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3. The revocation of respondent's comrercial pilot and nedi cal
certificates shall begin 30 days fromthe date of service of

this order.?®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

8For the purposes of this order, respondent nust physically
surrender his certificates to an appropriate representative of
t he FAA pursuant to FAR 8§ 61.19(f).



